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Introduction

As cross-border investments, infrastructure development, digital commerce, and increasingly sophisticated
commercial transactions continue to expand, business disputes have become more complex, more
international, and considerably more expensive to resolve. For businesses, the question is no longer simply
whether they can succeed in a dispute, but whether the chosen dispute resolution mechanism can protect
commercial value, preserve business relationships, and ultimately produce an outcome capable of effective

enforcement.

Despite its importance, dispute resolution clauses remain among the most overlooked contractual
provisions. Parties often negotiate pricing, payment obligations, limitation of liability, and indemnities in
detail while adopting dispute resolution clauses from precedent agreements with little consideration of their

legal and commercial implications.

This approach overlooks an important reality. A dispute resolution clause determines not only how disputes
will be resolved, but also whether contractual rights can ultimately be realised in practice. It influences
procedural flexibility, confidentiality, the availability of appellate review, enforcement across jurisdictions,
and the overall cost of dispute resolution. In this respect, selecting between arbitration and litigation is not

merely a procedural choice, it is a strategic exercise in contractual risk allocation.

Accordingly, the relevant question for businesses is not whether arbitration is inherently superior to
litigation. Rather, it is which mechanism best supports the commercial objectives, legal risks, and

enforcement strategy of the particular transaction.

Arbitration and Litigation: A Comparative Overview

The principal distinctions between arbitration and litigation under Indonesian law are summarised below.
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The comparison demonstrates that arbitration and litigation are not competing mechanisms designed to
achieve identical objectives. Instead, each allocates legal and commercial risks differently. Consequently, the
appropriate forum should be determined by the characteristics of the transaction rather than by a general

assumption that one mechanism is always preferable.

Effectiveness Beyond Speed and Cost

Businesses often assume that arbitration is inherently faster than litigation. While arbitration is generally
designed to promote procedural efficiency, its commercial value extends well beyond the speed of obtaining

a decision.

Under the BANI Arbitration Rules, arbitral proceedings are generally expected to be completed within 180
days from the constitution of the tribunal, subject to justified extensions. By contrast, although SEMA No. 2
of 2014 establishes administrative targets of five months for first-instance proceedings and three months for
appeals, litigation remains subject to successive appellate mechanisms, including cassation and judicial review,

making the overall dispute resolution process less predictable.

More importantly, businesses should evaluate dispute resolution through the lens of total dispute cost, rather
than filing fees or legal expenses alone. Prolonged proceedings frequently generate indirect costs, including
management distraction, business interruption, financing uncertainty, reputational exposure, and delayed
recovery of assets. A procedurally inexpensive dispute may ultimately become commercially costly if it

prevents the timely enforcement of contractual rights.

Confidentiality provides another significant commercial advantage. Unlike court proceedings, arbitral
proceedings are generally conducted on a confidential basis under institutional rules such as those
administered by BANI. This enables parties to protect commercially sensitive information, including trade
secrets, pricing strategies, financing arrangements, proprietary technology, and ongoing corporate
transactions. For businesses operating in highly competitive or regulated industries, preserving confidential

information may be as commercially valuable as obtaining a favourable award.

Equally important is party autonomy. Article 31 of Law No. 30 of 1999 permits parties to determine the
procedural rules governing their arbitration, allowing greater flexibility in selecting arbitrators, procedural
timetables, hearing formats, language, and applicable institutional rules. This flexibility enables dispute
resolution procedures to be tailored to the commercial characteristics of each transaction, an option

generally unavailable in court litigation.

Nevertheless, arbitration should not automatically be regarded as the preferred forum. Litigation remains
more appropriate where disputes involve allegations of fraud, insolvency, compulsory joinder of third
parties, or extensive judicial powers to compel evidence and witness attendance. Accordingly, the
effectiveness of either mechanism should be assessed by reference to its ability to preserve business value

while delivering a legally enforceable outcome, rather than by procedural speed alone.
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Procedural Comparison: Party Autonomy versus Judicial

Supervision
The distinction between arbitration and litigation extends beyond the final decision. The procedural path

itself significantly influences the time, cost, and predictability of dispute resolution.
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This procedural distinction reflects the fundamental philosophy of each mechanism. Arbitration is driven by
party autonomy, allowing parties to determine procedural rules, appoint arbitrators with relevant industry
expertise, and adopt institutional rules that suit the nature of their transaction. Conversely, litigation
prioritises judicial supervision, ensuring procedural safeguards and public accountability through mandatory

procedural law and appellate review.

Neither model is inherently superior. Arbitration sacrifices multiple layers of review in favour of efficiency
and commercial certainty, whereas litigation prioritises procedural safeguards even if this may prolong the

dispute resolution process.
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Enforceability: The True Measure of an Effective Dispute

Resolution Mechanism

For businesses, the ultimate question is not who wins the dispute, but whether the resulting decision can be
translated into a practical commercial remedy. A favourable judgment or arbitral award has limited value if it

cannot be effectively enforced against the losing party's assets.

One of arbitration's principal advantages lies in the legal certainty afforded by Article 60 of Law No. 30 of
1999, which provides that arbitral awards are final and binding. Unlike court judgments, arbitral awards are
not subject to appeal, cassation, or judicial review on their merits. Judicial intervention is intentionally limited
to preserve the finality of the arbitral process and to respect the parties' agreement to resolve disputes

outside the court system.

Nevertheless, finality should not be confused with automatic enforceability. Under Articles 59 to 69 of Law
No. 30 of 1999, read together with Supreme Court Regulation (PERMA) No. 3 of 2023, domestic
arbitral awards must first be registered with the competent District Court before execution may proceed.
Foreign arbitral awards are subject to an exequatur process through the Central Jakarta District Court,
following authorisation from the Supreme Court where required. During this process, Indonesian courts do
not re-examine the merits of the dispute but instead assess whether the statutory requirements for

recognition have been satisfied.

For cross-border transactions, this enforcement framework represents one of arbitration's most significant
advantages. Indonesia is a contracting state to the 1958 New York Convention, enabling arbitral awards
rendered in other contracting states to be recognised and enforced in Indonesia, subject only to limited
statutory exceptions. By contrast, foreign court judgments generally do not benefit from an equivalent

multilateral enforcement regime, often requiring separate proceedings before domestic courts.

One such exception concerns public policy. Article 66 of the Arbitration Law, reflecting Article V(2)(b) of
the New York Convention, permits Indonesian courts to refuse recognition of a foreign arbitral award if
enforcement would contravene Indonesian public policy. While this safeguard protects national legal
interests, Indonesian legislation does not provide a comprehensive definition of public policy. Consequently,
courts retain a degree of interpretative discretion, creating a balance between judicial sovereignty and legal

certainty in the enforcement of foreign arbitral awards.

Similarly, Article 70 of Law No. 30 of 1999 permits annulment of an arbitral award only under exceptional
circumstances, namely where documents relied upon are subsequently proven to be forged, decisive
evidence is discovered after the award is rendered, or the award was obtained through fraud. Indonesian
courts have consistently interpreted these grounds restrictively, reinforcing the principle that annulment is an

extraordinary remedy rather than a substitute for appellate review.
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Indonesian arbitration jurisprudence further illustrates these principles. In Karaha Bodas Company LLC v.
Pertamina and PLN, enforcement proceedings conducted across several jurisdictions demonstrated the
practical importance of the New York Convention in facilitating cross-border asset recovery. Conversely,
Astro Nusantara International BV v. PT Ayunda Primamitra (Lippo Group) reaffirmed the limited
circumstances in which Indonesian courts should intervene in disputes governed by international arbitration

agreements, thereby strengthening the principle of party autonomy.

From an institutional perspective, businesses should also consider the most appropriate arbitral forum.
BANI remains the principal institution for domestic commercial disputes in Indonesia, while SIAC has
established itself as a preferred venue for cross-border disputes in Asia due to its efficiency and international
enforceability. ICC Arbitration continues to be widely utilised for high-value multinational transactions,

whereas ICSID provides a specialised framework for investor-state disputes.

Conclusion

Dispute resolution clauses should no longer be treated as boilerplate provisions. Their effectiveness depends
not merely on procedural efficiency, but on their ability to preserve commercial value and produce an
enforceable outcome. Arbitration is generally preferable for cross-border and commercially sensitive
transactions, whereas litigation remains appropriate where disputes require judicial powers or involve non-
signatory parties, fraud, or insolvency. Selecting the appropriate forum is therefore a strategic exercise in

contractual risk management.

This article is intended for general informational purposes only and does not constitute legal advice. For legal assistance or

inquiries specific to your sitnation, please contact us at info@adplaws.com.
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